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(Implements RCW 34.05.360) WSR 22-23-069
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Effective date of rule:
Permanent Rules
31 days after filing.
1  Other (specify) (If less than 31 days after filing, a specific finding under RCW 34.05.380(3) is required and should
be stated below)

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
U Yes No If Yes, explain:

Purpose: To adopt conforming regulations reflecting changes in filing tier Il appeals by small pharmacies against pharmacy
benefit manager reimbursement settlements.

Insurance Commissioner Matter R 2022-07

Citation of rules affected by this order:
New:
Repealed:
Amended: WAC 284-18-515, 284-180-520, 284-180-530 and 284-180-540
Suspended:

Statutory authority for adoption: RCW 48.02.060; RCW 48.200.280 (6); RCW 34.05.485(1)(c); RCW 48.02.100

Other authority:

PERMANENT RULE (Including Expedited Rule Making)
Adopted under notice filed as WSR 22-18--082 on September 06, 2022 (date).
Describe any changes other than editing from proposed to adopted version: There are no differences between the
proposed version and the adopted version.

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefit analysis is available by
contacting:

Name: Simon Casson

Address: PO Box 40260, Olympia WA 98504
Phone: 360-725-7038

Fax: 360-586-3109

TTY:

Email: Simon.Casson@OIC.wa.gov4

Web site:

Other:
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Note: If any category is left blank, it will be calculated as zero.
No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute: New Amended Repealed
Federal rules or standards: New Amended Repealed
Recently enacted state statutes: New Amended Repealed

The number of sections adopted at the request of a nongovernmental entity:

New Amended Repealed

The number of sections adopted on the agency’s own initiative:

New Amended 4 Repealed

The number of sections adopted in order to clarify, streamline, or reform agency procedures:

New Amended 4 Repealed
The number of sections adopted using:
Negotiated rule making: New Amended Repealed
Pilot rule making: New Amended Repealed
Other alternative rule making: New Amended Repealed
Date Adopted: November 10, 2022 Signature:

Name: Mike Kreidler mv&' M—/

Title: Insurance Commissioner
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AMENDATORY SECTION (Amending WSR 21-02-034, filed 12/29/20, effective
1/1/22)

WAC 284-180-515 Use of brief adjudicative proceedings for ap-
peals by network pharmacies to the commissioner. The commissioner has
adopted the procedure for brief adjudicative proceedings provided in
RCW 34.05.482 through 34.05.494 for actions involving a network phar-
macy's appeal of a pharmacy benefit manager's reimbursement for a drug
subject to predetermined reimbursement costs for multisource generic
drugs (reimbursement). WAC 284-180-500 through 284-180-540 describe
the procedures for how the commissioner processes a network pharmacy's
appeal (second tier appeal) of the pharmacy benefit manager's decision
in the first tier appeal ((4seecond—tier—appeat))) through a brief ad-
judicative proceeding.

This rule does not apply to adjudicative proceedings under WAC
284-02-070, including converted brief adjudicative proceedings.

AMENDATORY SECTION (Amending WSR 21-02-034, filed 12/29/20, effective
1/1/22)

WAC 284-180-520 Appeals by network pharmacies to the commission-
er. The following procedure applies to brief adjudicative proceedings
before the commissioner for actions involving a network pharmacy's ap-
peal of a pharmacy benefit manager's decision in a first tier appeal
regarding reimbursement for a drug subject to predetermined reimburse-
ment costs for multisource generic drugs, unless the matter is conver-
ted to a formal proceeding as provided in WAC 284-180-540(3).

(1) Grounds for appeal. A network pharmacy or its representative
may appeal a pharmacy benefit manager's decision to the commissioner
if it meets all the following requirements:

(a) The pharmacy benefit manager's decision must have denied the
network pharmacy's appeal, or the network pharmacy must be unsatisfied
with the outcome of its appeal to the pharmacy benefit manager;

(b) The network pharmacy must request review of the pharmacy ben—
efit manager's decision by ((fHlHirg—a—writtenr—petition—Ffor—review
form—A—form—for—this Ppurpese—is—avaitabte)) submitting a petition at
WWW.1lnsurance.wa.gov according to the filing instructions.

The petition for review must include:

(1) The network pharmacy s basis for appealing the pharmacy bene-
fit manager's decision in the first tier appeal;

(ii) The network pharmacy's ((federal—Fdentificationnumber;—uni—
fied—Pbusiness—identifier —number;)) business address((+)) and mailing
address; and

(11i) Documents supporting the appeal;

(c) Documents supporting the appeal include:

(i) The documents from the first tier review, including the docu-
ments that the pharmacy submitted to the pharmacy benefit manager as
well as the documents that the pharmacy benefit manager provided to
the pharmacy in response to the first tier review, if any ({f the
pharmacy benefit manager has not issued a decision on the first tier
appeal in a timely manner, a signed attestation to that fact must be
submitted by the appealing pharmacy);
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(())) (ii) Documentation evidencing the net amount paid for
the drug by the small pharmacy;

((#F)) (dii) If the first-tier appeal was denied by the pharmacy
benefit manager because a therapeutically equivalent drug was availa-
ble in the state of Washington at a price less than or equal to the
predetermined reimbursement cost for the multisource generic drug and
documentation provided by the pharmacy benefit manager evidencing the
national drug code of the therapeutically equivalent drug; and

((#v+F)) (iv) Any additional information that the commissioner
may require ( (=

(d) The network pharmacy must file the petition for review with
the commissioner within ((¥kirtsy)) 30 days of receipt of the pharmacy
benefit manager's decision or within 30 days after the deadline for
the pharmacy benefit manager's deadline for responding to the first
tier appeal; ((and))

(e) The network pharmacy making the appeal must have less than
((£5+fteen)) 15 retail outlets within the state of Washington under its
corporate umbrella. The petition for review that the network pharmacy
submits to the commissioner must ((state)) 1include a signed attesta-

tion that this requirement is satisfied((+—arnd—must—be—sigred—and
VI e : . i . . |
pharmaey) ), and

(f) FElectronic signatures and electronic records may be used to
facilitate electronic transactions consistent with the Uniform Elec-
tronic Transactions Act chapter 1.80 RCW.

(2) Time frames governing appeals to the commissioner. The com-
missioner must complete the appeal within ((fhfrty)) 30 calendar days
of the receipt of the network pharmacy's complete petition for review.
A complete petition for review means that all requirements under (1)
of this subsection have been satisfied, including the submission of
all required documents and documentation. An appeal before the commis-
sioner 1is deemed complete when a presiding officer issues an initial
order on behalf of the commissioner to both the network pharmacy and
pharmacy benefit manager under subsection (8) of this section. Within
seven calendar days of the resolution of a dispute, the presiding of-
ficer shall provide a copy of the initial order to both the network
pharmacy and pharmacy benefit manager.

(3) Relief the commissioner may provide. The commissioner, by and
through a presiding officer or reviewing officer, may enter an order
directing the pharmacy benefit manager to make an adjustment to the
disputed claim, denying the network pharmacy's appeal, issuing civil
penalties pursuant to RCW 48.200.290, or ((may—take)) Ltaking other ac-
tions deemed fair and equitable.

(4) Notice. If the presiding officer under the use of discretion
chooses to conduct an oral hearing, the presiding officer will set the
time and place of the hearing. Written notice shall be served upon
both the network pharmacy and pharmacy benefit manager at least seven
days before the date of the hearing. Service is to be made pursuant to
WAC 284-180-440(2) . The notice must include:

(a) The names and addresses of each party to whom the proceedings
apply and, if known, the names and addresses of any representatives of
such parties;

(b) The official file or other reference number and name of the
proceeding, if applicable;
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(c) The name, official title, mailing address and telephone num-
ber of the presiding officer, if known;

(d) A statement of the time, place and nature of the proceeding;

(e) A statement of the 1legal authority and Jjurisdiction under
which the hearing is to be held;

(f) A reference to the particular sections of the statutes or
rules involved;

(g) A short and plain statement of the matters asserted by the
network pharmacy against the pharmacy benefit manager and the poten-
tial action to be taken; and

(h) A statement that if either party fails to attend or partici-
pate in a hearing, the hearing can proceed and the presiding or re-
viewing officer may take adverse action against that party.

(5) Appearance and practice at a brief adjudicative proceeding.
The right to practice before the commissioner in a brief adjudicative
proceeding is limited to:

(a) Persons who are natural persons representing themselves;

(b) Attorneys at law duly qualified and entitled to practice in
the courts of the state of Washington;

(c) Attorneys at law entitled to practice Dbefore the highest
court of record of any other state, if attorneys licensed in Washing-
ton are permitted to appear before the courts of such other state in a
representative capacity, and if not otherwise prohibited by state law;

(d) Public officials in their official capacity;

(e) A duly authorized director, officer, or full-time employee of
an individual firm, association, partnership, or corporation who ap-
pears for such firm, association, partnership, or corporation;

(f) Partners, Jjoint venturers or trustees representing their re-
spective partnerships, Jjoint ventures, or trusts; and

(g) Other persons designated by a person to whom the proceedings
apply with the approval of the presiding officer.

In the event a proceeding is converted from a brief adjudicative
proceeding to a formal proceeding, representation is limited to the
provisions of law and RCW 34.05.428.

(6) Method of response. Upon receipt of any inquiry from the com-
missioner concerning a network pharmacy's appeal of a pharmacy benefit
manager's decision in the first tier appeal regarding reimbursement
for a drug subject to predetermined reimbursement costs for multi-
source generic drugs, pharmacy benefit managers must respond to the
commissioner using the commissioner's electronic pharmacy appeals sys-
tem.

(7) Hearings by telephone. If the presiding officer chooses to
conduct a hearing, then the presiding officer may choose to conduct
the hearing telephonically. The conversation will be recorded and will
be part of the record of the hearing.

(8) Presiding officer.

(a) Per RCW 34.05.485, the presiding officer may be the commis-
sioner, one or more other persons designated by the commissioner per
RCW 48.02.100, or one or more other administrative law judges employed
by the office of administrative hearings. The commissioner's choice of
presiding officer is entirely discretionary and subject to change at
any time. However, it must not violate RCW 34.05.425 or 34.05.458.

(b) The presiding officer shall conduct the proceeding in a Jjust
and fair manner. Before taking action, the presiding officer shall
provide both parties the opportunity to be informed of the presiding
officer's position on the pending matter and to explain their views of
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the matter. During the course of the proceedings before the presiding
officer, the parties may present all relevant information.

(c) The presiding officer may request additional evidence from
either party at any time during review of the initial order. After the
presiding officer requests evidence from a party, the party has seven
days after service of the request to supply the evidence to the pre-
siding officer, unless the presiding officer, under the use of discre-
tion, allows additional time to submit the evidence.

(d) The presiding officer has all authority granted under chapter
34.05 RCW.

(9) Entry of orders.

(a) When the presiding officer issues a decision, the presiding
officer shall briefly state the basis and legal authority for the de-
cision. Within ((¥er)) 10 days of issuing the decision, the presiding
officer shall serve upon the parties the initial order, as well as in-
formation regarding any administrative review that may be available
before the commissioner. The presiding officer's issuance of a deci-
sion within the ((tem—eay)) 1l0-day time frame satisfies the seven day
requirement in subsection (2) of this section.

(b) The 1initial order consists of the decision and the brief
written statement of the basis and legal authority. The initial order
will become a final order if neither party requests a review as provi-
ded in WAC 284-180-530(1).

(10) Filing instructions. When a small pharmacy or a pharmacy
benefit manager provides information to the commissioner regarding ap-
peals under WAC 284-180-520, the small pharmacy or pharmacy benefit
manager must follow the commissioner's filing instructions, which are
available at www.insurance.wa.gov.

AMENDATORY SECTION (Amending WSR 21-02-034, filed 12/29/20, effective
1/1/22)

WAC 284-180-530 Review of initial orders from brief adjudicative
proceedings. The following procedure applies to the commissioner's
review of a brief adjudicative proceeding conducted pursuant to WAC
284-180-520, unless the matter is converted to a formal proceeding as
provided in WAC 284-180-540(4).

(1) Request for review of initial order. A party to a brief adju-
dicative proceeding under WAC 284-180-520 may request review of the
initial order by filing a written petition for review with the commis-
sioner within ((twenty—onre)) 21 days after service of the initial or-
der is received or deemed to be received by the party. A form for this
purpose 1is available at www.insurance.wa.gov. The request for review
must be ((I—writing and—delivered—+to—+the—commissioner's—Tumwater—of—

Fery; ;
may—make—avattabpte)) submitted electronically.

(a) When making a petition for review of the initial order, the
petitioner must submit to the reviewing officer any evidence or writ-
ten material relevant to the matter that the party wishes the review-
ing officer to consider.

(b) The commissioner may, on its own motion, conduct an adminis-
trative review of the initial order as provided for in RCW 34.05.491.
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(2) Reviewing officer. The commissioner shall appoint a reviewing
officer who satisfies the requirements of RCW 34.05.491(2). The re-
viewing officer shall:

(a) Make such determination as may appear to be just and lawful;

(b) Provide both the network pharmacy and the pharmacy benefit
manager an opportunity to explain their positions on the matter; and

(c) Make any inquiries necessary to determine whether the pro-
ceeding should be converted to a formal adjudicative proceeding. The
review 1s governed by the brief adjudicative procedures of chapter
34.05 RCW and this rule, or WAC 284-02-070 in the event a brief adju-
dicative hearing is converted to a formal adjudicative proceeding. The
reviewing officer shall have the authority of a presiding officer as
provided in WAC 284-180-520.

(3) Record review.

(a) Review of an initial order is limited to:

(1) The evidence that the presiding officer considered;

(11i) The initial order;

(iii) The recording of the initial proceeding; and

(iv) Any records and written evidence that the parties submitted
to the reviewing officer.

(b) However, the record that the presiding officer made does not
need to constitute the exclusive basis for the reviewing officer's de-
cision.

(c) The reviewing officer may request additional evidence from
either party at any time during review of the initial order. After the
reviewing officer requests evidence from a party, the party has seven
days after service of the request to supply the evidence to the re-
viewing officer, unless the reviewing officer, under the use of dis-
cretion, allows additional time to submit the evidence.

(d) If the reviewing officer determines that oral testimony is
needed, the officer may schedule a time for both parties to present
oral testimony. Oral statements before the reviewing officer shall be
by telephone, unless specifically scheduled by the reviewing officer
to be in person.

(e) Each party will have an opportunity to respond to the other
party's request for review and may also submit any other relevant evi-
dence and written material to the reviewing officer.

(1) The other party must:

(A) Submit material within seven days of service of the material
submitted by the party requesting review of the initial order; and

(B) Serve a copy of all evidence and written material provided to
the reviewing officer to the party requesting review according to WAC
284-180-540(2) .

(ii) Proof of service 1is required under WAC 284-180-540 (2) (q9)
when a party submits material to the other party under this subsec-
tion.

(4) Failure to participate. If a party requesting review of an
initial order under subsection (1) of this section fails to partici-
pate in the proceeding or fails to provide documentation to the re-
viewing officer upon request, the reviewing officer may uphold the in-
itial order based upon the record.

(5) Final orders.

(a) The reviewing officer's final order must include the decision
of the reviewing officer and a brief statement of the basis and legal
authority for the decision.
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(b) Unless there are continuances, the reviewing officer will is-
sue the final order within ((&werty)) 20 days of the petition for re-
view.

(6) Reconsideration. Unless otherwise provided in the reviewing
officer's order, the reviewing officer's order represents the final
position of the commissioner. A petitioner may only seek a reconsider-
ation of the reviewing officer's order if the final order contains a
right to a reconsideration.

(7) Judicial review. Judicial review of the final order of the
commissioner is available under Part V, chapter 34.05 RCW. However, as
required by RCW 34.05.534, Jjudicial review may be available only if
the petitioner has requested a review of the initial order under this
subsection and has exhausted all other administrative remedies.

AMENDATORY SECTION (Amending WSR 21-02-034, filed 12/29/20, effective
1/1/22)

WAC 284-180-540 General procedures governing brief adjudicative
proceedings before the commissioner. (1) Rules of evidence - Record
of the proceeding.

(a) Evidence is admissible if in the judgment of the presiding or
reviewing officer it is the kind of evidence on which reasonably pru-
dent persons are accustomed to relying on in conducting their affairs.
The presiding and reviewing officer should apply RCW 34.05.452 when
ruling on evidentiary issues in the proceeding.

(b) All oral testimony must be recorded manually, electronically,
or by another type of recording device. The agency record must consist
of the documents regarding the matters that were considered or pre-
pared by the presiding officer, or by the reviewing officer in any re-
view, and the recording of the hearing. These records must be main-
tained by the commissioner as its official record.

(2) Service. All notices and other pleadings or papers filed with
the presiding or reviewing officer must be served on the network phar-
macy and the pharmacy benefit manager.
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(3) Conversion of a brief adjudicative proceeding to a formal
proceeding. The presiding or reviewing officer may at any time, on mo-
tion of either party or on the officer's own motion, convert the brief
adjudicative proceeding to a formal proceeding. The presiding or re-
viewing officer may convert the proceeding if the officer finds that:

(a) Use of the brief adjudicative proceeding violates any provi-
sion of law;

(b) The protection of the public interest requires the agency to
give notice to and an opportunity to participate to persons other than
the parties; or

(c) The issues and interests involved warrant the use of proce-
dures governed by RCW 34.05.413 through 34.05.476 or 34.05.479.
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